ERIC SEILER
eseiler@fklaw.com
212.833.1103

January 31, 2019
VIA FEDERAL EXPRESS
Peter van Scoyoc, Supervisor and Councilman
Sylvia Overby, Deputy Supervisor and Councilwoman
Jeffrey Bragman, Councilman
Kathee Burke-Gonzalez, Councilwoman
David Lys, Councilman
Town of East Hampton Board
159 Pantigo Road
East Hampton, NY 11937
Re:

Deepwater Wind South Fork, LLC

Dear Members of the Town of East Hampton Board:
My firm has been retained by Citizens for the Preservation of Wainscott, Inc.
(“Wainscott Citizens”), an organization devoted to preserving the natural beauty and bucolic
character of Wainscott (http://wainscott.org). Wainscott Citizens are acutely concerned about
the lack of transparency and flawed decision-making process shown by the Town of East
Hampton Board (the “Town Board”) and the Town of East Hampton (the “Town”) to date
regarding Deepwater Wind South Fork, LLC’s (“Deepwater”) proposal to land high-voltage
transmission lines on, and run them underneath, Wainscott Beach and into the hamlet (the
“Proposal”). While Wainscott Citizens believe there is an imperative to address climate change,
support New York State’s goal of substantially increasing the use of renewable resources, and
endorse wind generation facilities generally, the Town Board does not have sufficient
information to assess the impacts of Deepwater’s Proposal or the viability of alternative landing
sites. Thus, actions by certain members of the Town Board to date regarding the Deepwater
Proposal raise serious concerns. 1
As the Town Board is aware, residents are now closely monitoring the Town’s
and Town Board’s actions with respect to Deepwater’s Proposal to use a sea-to-shore landing
site on Wainscott Beach to interconnect its proposed wind farm to the Long Island Power
Authority distribution system. Deepwater has filed a petition (the “Application”) with the New
York State Public Service Commission (the “PSC”), under Article VII of the New York Public
1

Wainscott Citizens recognize that the Town Board has not been unanimous in its willingness to grant
rights and permissions to Deepwater without sufficient information to evaluate Deepwater’s requests.
Wainscott Citizens are grateful to those who have adhered to that approach and encourage the other Town
Board members to hold in abeyance any further permissions or actions in support of the Proposal.
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Service Law (“PSL”) requesting a certificate to construct, maintain, and operate the transmission
lines in the Proposal (the “Article VII Proceeding”). The Application describes, inter alia, the
extensive excavation of streets and sidewalks; drilling on and under the beach; substantial impact
to wildlife, vegetation, and fragile dunes; the laying of over 7.5 miles of cables that can carry up
to 460,000V; and disruption to traffic and residents that will accompany that Proposal. The
Application also seems to claim, without support, that of the nearly 70 miles of waterfront in all
of East Hampton Town,2 only two locations are viable for its landing site (Beach Lane in
Wainscott or within Hither Hills State Park). The Application concludes, with minimal
explanation, that Beach Lane is Deepwater’s preferred site.
Notably, the PSC has not even begun consideration of the Application, much less
completed an analysis of the Proposal’s environmental impact on Deepwater’s selected landing
site, because Deepwater’s Application failed to comply with Article VII’s requirements.
Specifically, on December 14, 2018, the PSC Secretary identified 10 deficiencies in Deepwater’s
Application that prevented the PSC from starting its review of the Proposal, including that
Deepwater failed to make substantive disclosures required under the PSL, and the PSC informed
Deepwater that “[t]he deficiencies identified by the Department of Public Service Staff (DPS
Staff) must be remedied or otherwise cured before the Application can be deemed to comply
with PSL § 122 and the public hearing can commence.” While Deepwater purported to respond
to those deficiencies last week, the PSC has not determined that any of those initial deficiencies
have been remedied, to say nothing of additional deficiencies that may be identified.
And Deepwater has certainly not yet—as it will be required to do in the Article VII
Proceeding—presented sufficient evidence of the likely environmental impact of its Proposal and
proof that the Proposal minimizes harm to Wainscott Beach and the surrounding areas. Nor has
Deepwater clarified the Town’s own disquieting concerns about the scope of the Proposal
detailed in a November 2018 filing with a federal agency responsible for evaluating the
Application.3 At this time, when no evidentiary record has been developed and no hearings held,
the viability and adequacy of the Proposal are unknowable.
As we know you appreciate, the Town Board is a fiduciary of the Town and is
obligated to protect, inter alia, the public health, safety, and welfare of all Town residents.
Before the Town Board may take any action—such as granting a third party, like Deepwater,
property rights of the Town (and possibly of the Town Trustees)—it must collect “substantial
evidence” demonstrating a “sound basis” for taking that action. See, e.g., GH Ville Inc. v. New
York City Environ. Control Bd., 755 N.Y.S.2d 784 (N.Y. Sup. Ct. 2002). Moreover, the Town
Board must hold a hearing, on notice to the public, at which the Town Board is fully informed
and presents any evidence and rationale underlying its decision to take the action, and the public,

2

Town of East Hampton, LWRP Monitoring Report (June 2017)¸ available at
https://www.dos.ny.gov/opd/programs/WFRevitalization/LWRP Monitoring/2014 MEReport EastHam
ptonLWRP.pdf.
3

Joint Comments of the Trustees of the Freeholders and Commonalty of the Town of East Hampton and
the Town of East Hampton Regarding Minimum Elements that Must Be Addressed in the Deepwater
Wind South Fork Environmental Impact Statement (November 19, 2018) (“Trustee/Town Joint
Comments”), available at https://www.regulations.gov/document?D=BOEM-2018-0010-0082.
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having heard that evidence and rationale, must be afforded the opportunity to comment. See,
e.g., N.Y. Town Law §198(12)(a) (McKinney’s). 4
The Town Board’s process regarding Deepwater’s Proposal has obviously been
flawed. The Town Board passed a resolution in July 2018 supporting a grant of Town property
rights to Deepwater related to Deepwater’s project (the “July 2018 Resolution”) even though
Deepwater had not yet disclosed publicly the details of its Proposal and would not do so until it
filed the Application months later. And in the four months since Deepwater filed the
Application, facts about the Proposal have continued to change in material ways:


Deepwater was sold to Ørsted, a foreign interest based in Denmark;



the size of the planned windfarm was substantially increased, from 90MW
to at least 130MW;



Deepwater doubled the potential voltage to run under Wainscott Beach to
460,000V from 230,000V, even though Deepwater’s own electric and
magnetic safety study only purports to address the effects of 138,000V
transmission lines; 5



as noted above, the PSC Secretary informed Deepwater that its Application
failed to comply with Article VII’s requirements;



our local Assemblyman Fred Thiele, Jr., (District 1) rescinded his prior
support of Deepwater’s Proposal due to Ørsted’s plans to substantially
expand the project, saying that this was a “bait and switch” and
characterizing Deepwater’s “tactics” as “unethical”;6 and



Deepwater recently disclosed the need to do intermediate work in Wainscott
even before the State begins consideration of its Application (e.g., digging
nearly 200 pits and boring two one-hundred-foot holes).

4

In addition, where the Town Board’s action implicates the Town’s highways and roads, that action may
trigger an obligation to consult and/or seek permission from the Town’s Highway Superintendent, an
elected official with responsibility for the Town’s roads. This has not been discussed at any Town
meeting.
5

See Submission to the Bureau of Ocean Energy Management by Deepwater Wind South Fork, LLC,
Construction and Operations Plan, revised September 2018, at §§ 3.2.2.3, available at
https://www.boem.gov/Volume-I-Construction-and-Operations-Plan/.
6

See Statement from Assemblyman Fred W. Thiele, Jr. to the Town of East Hampton Regarding the
Deepwater Wind Project, January 24, 2019, available at https://nyassembly.gov/mem/Fred-W-ThieleJr/story/84596.
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None of this has been considered by the Town Board. Nor has the Town Board obtained
responses to the myriad issues that it raised regarding Deepwater’s Proposal in its November
2018 filing with the Bureau of Ocean Energy Management. 7
So, while the Town Board held a hearing in connection with announcing support
of granting an easement to Deepwater and beginning negotiations of the terms of the grant, it did
so, by its own admission, even though it lacked any independent information identifying and
quantifying the environmental impacts on the Wainscott site, the merits of the Wainscott site as
compared to other sites, or the best available site for landing of the transmission lines.
Importantly, the imperative to address the emergency of global warming must be undertaken in
coordination with—not in lieu of—the Board satisfying its obligations to Town residents,
including comprehensive and continuous evaluation and oversight of the Deepwater Proposal
and its implications for Wainscott, and fully informed participation in the Article VII
Proceeding.
In connection with the July 2018 Resolution, members of the Town Board have
indicated—despite that Deepwater’s Application is in its most preliminary stage and that little is
known about the impacts of the Proposal on the surrounding land and community—that they will
have limited involvement in the review of the Proposal (and the many elements that comprise it)
and that Deepwater’s requests to the Town will be approved with minimal scrutiny. Rather than
conducting robust oversight of Deepwater’s work as it relates to the Town, the Town Board has
indicated that it will simply rely on the eventual outcome of the State’s Article VII Proceeding.
This willingness to endorse Deepwater’s Proposal, and the substantial work that will be required
to complete it, absent knowledge of the precise details of the project, the issues and questions
that are certain to emerge from the Article VII Proceeding, and the impact on the Town is a
troubling rush to judgment. Moreover, the fact that the Town has a right to intervene in the
Article VII Proceeding means little where, as here, the Town apparently does not intend to
conduct its own investigation or generate its own analysis and, therefore, will not have the
information necessary to actively participate in the Article VII Proceeding and protect the
Town’s interests. This approach of foregoing any oversight responsibility and failing to be
equipped with evidence required to meaningfully participate in the Article VII Proceeding, with
the hope that a State agency—with no input from the Town itself—will somehow protect the
interests of the Town’s residents falls far short of fulfilling the Town Board’s legal obligations.
The Town Board cannot simply abdicate its responsibility to oversee each request
made by Deepwater. And, the mere fact that Deepwater has filed its (deficient) Application with
the PSC is not a basis on which the Town Board can rely to grant rights or permissions to
Deepwater. The Town Board has an ongoing responsibility to evaluate each Deepwater request
on its individual merits. To rely on the fact that the Article VII Proceeding will, someday,
proceed as a basis for granting Deepwater the right to perform additional work is the definition
of arbitrary. As noted, the PSC’s review of Deepwater’s Proposal has not even begun (in fact,
the PSC Secretary has not even said whether Deepwater has cured the many deficiencies in its
Application). And even when the PSC eventually begins its review of the Proposal, the PSC’s
7

See Trustee/Town Joint Comments, available at https://www.regulations.gov/document?D=BOEM2018-0010-0082.
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mandate will be to ensure the project is in the State’s interest and whether, in the PSC’s view, the
environmental impact of Deepwater’s Proposal is outweighed by the State’s needs. The interests
the PSC must consider are not identical to those the Town Board must consider. If the Town
Board abdicates its role in this process, it fails to safeguard the Town and its residents. To that
end, although the Town’s own appointed committee—the Wainscott Citizens Advisory
Committee—has raised legitimate concerns about Deepwater’s Proposal, and more than 1,000
residents have petitioned the Town in opposition to the Proposal, when the Town Board was
informed of the Wainscott Citizens Advisory Committee’s concerns about the Proposal in its
current form, those concerns were met only with some laughter and no serious deliberation. 8
The Town Board’s lack of transparency and rush to judgment is further
demonstrated by its discussion of two Deepwater proposals at the January 15, 2019 Working
Session. During that Working Session, the Town Board disclosed that Deepwater seeks to dig
nearly 200 pits throughout Wainscott and to bore two one-hundred-foot holes using heavy
machinery, also in Wainscott, between now and March 31, 2019. While the Town Board had
received information regarding the proposals as early as December 20, 2018, it was not disclosed
or explained to, or discussed with, the public. As of the date of this letter, the Town has not
informed many residents whose properties will be impacted by the work Deepwater proposes to
do during the next two months. Nevertheless, during the Town Board’s discussion at the
January 15 Working Session, certain members of the Town Board appeared to decide that the
proposals would be summarily approved as soon as they could be put on a meeting agenda—
despite that there has been no notice, no explanation, no evaluation of the impact on the Town,
regardless of the public’s input, and no consideration of the cost and whether the proposed
digging requires additional approvals pursuant to the Town Code and past highway practices.
Notably, not 10 days earlier, when Deepwater and Supervisor Peter Van Scoyoc met with the
Wainscott Citizens Advisory Committee, Deepwater made no mention of its plan to do near-term
work in Wainscott. Deepwater’s timing raises significant questions—it has not explained to
residents if and why this work is necessary, or why it must be done now, even before the start of
the Article VII Proceeding, and without consideration of what impact it may have on the
environment, including, but not limited to, the fragile dunes.
Moreover, a decision to allow Deepwater to proceed with such work would be
particularly worrisome given that there has been no indication that Deepwater is performing any
similar work at Hither Hills, suggesting that its (and the Town Board’s) consideration of landing
sites other than Wainscott Beach has no substance. What was the Town Board’s basis for a
rushed approval of Deepwater’s proposals to dig and drill throughout Wainscott? A proper
process would suggest that the Town Board assess the need to burden the Wainscott hamlet
relative to the likelihood of proceeding with the Wainscott site and whether other sites would
meet the needs for this immense project.

8

See Town of East Hampton Board, Working Session (December 4, 2018) (at 1hr:27min:40sec mark of
video), http://easthamptontown.iqm2.com/Citizens/SplitView.aspx?Mode=Video&MeetingID=1945.

